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Editor's Note: Reconsideration denied by order dated Septenber 22, 1997,
appeal filed, sub nom |IMC KaliumGarlsbad v. Babbitt, Yates Petrol eum and
Pogo Producing, dv. No. 97-1524 JC (D NM Nov. 26, 1997); rev'd Jan. 12,
1999, 32 F. Supp. 2d 1264; appeal filed, by Pogo and Yates, not by Interior;
date filed and 10th dr. nunber unknown

POBO PRIDUCI NG G ET AL.
| BLA 93-246 Deci ded February 10, 1997

Appeal froma decision of the Deputy Sate Orector, Lands and
Mnerals, New Mexico Sate dfice, Bureau of Land Managenent, rejecting the
high bid for conpetitive potassi umlease NMNM 86719.

Rever sed and renmanded.

1 Pot assi um Leases and Permits: General | y--Pot assi um
Leases and Permits: Leases

The Secretary of the Interior has discretionary
authority toreject a high bidin a conpetitive

pot assi um| ease sal e where the record di scl oses
arational basis for the regjection. A BM

decision rejecting a high bid in a conpetitive

pot assi um| ease sal e on the grounds that the bid was
not nade in good faith and that |ease i ssuance woul d
not be in the best interest of the recovery of potash
resources Wil be reversed where the record does not
support BLM's supposition that the high bi dders have
no intention of devel opi ng the potassi umresour ces
subject to the lease or its conjecture that potash
resources Wil be wasted if the bidders acquire the
| ease.

APPEARANCES Gegory J. Nbert, Esq., and Ghristine E Lale, Esq.,
Roswel |, New Mexi co, and A J. Losee, Esq., Bnest L. Garroll, Esq.,

and Mary Lynn Bogle, Esq., Artesia, New Mexico, for appellants; Mrgaret
MIller Brown, Esq., Gfice of the Held Solicitor, US Departnent of

the Interior, Santa Fe, New Mgxico, for the Bureau of Land Managenent ;
Dan Morehouse, Superintendent of Mne Engi neering and Gonstruction,

Carl shad, New Mexico, Charles C Hgh, Jr., Esq., H Paso, Texas, and
James R Brd, Esg., Véshington, DC, for intervenor IMC Fertilizer, Inc.

(PN ON BY ADM N STRATI VE JUDGE | RWN

Pogo Produci ng Gonpany and Yat es Petrol eum Gorporation (applicants or
appel | ants) have appeal ed the January 5, 1993, decision of the Deputy Sate
Drector, Lands and Mnerals, New Mexico Sate Gfice, Bureau of Land
Managenent (BLMV), rejecting their high bid for tract No. 2 offered at the
conpetitive potassiumlease sal e hel d on August 20, 1992. BLM concl uded
that the bid "was nade in bad faith and not in the best interest of
recovery of the potassi umresources. Additionally, the proposed pl an
submitted coul d pose an undue econom c hardshi p on the potash industry"
(Decision at 1).
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Thi s appeal invol ves the continuing conflict between oil and gas
| essees and potash | essees over proper devel opnent of those resources
w thin the designated Potash Area near Carl sbad, New Mexi co, established
by an Gctober 21, 1986, order of the Secretary of the Interior, 51 FR
39425 (Qct. 28, 1986) (1986 Qder). See generally Yates Petrol eum Gorp.,
131 I BLA 230 (1994).

By letter dated April 30, 1991, IMC Fertilizer, Inc. (IMD), requested
BLMto of fer potassiumleases by conpetitive sale inT. 22 S, R 31 E,
New Mexi co Principal Meridian (NN, in Eddy Gounty, New Mexi co, wthin
the designated Potash Area. In response to this request, BLMheld a
conpetitive potassiumlease sal e in Carl sbad, New Mexi co, on August 20,
1992, offering 2 parcels of land: Parcel No. 1 consisting of 640 acres in
secs. 34 and 35 T. 22S, R 29 E, NWPM and Parcel No. 2 enbracing
5,280 acres of land in secs. 3, 4, 5 8-11, 13, 14, 23, 24, and 26,

T 22S, R 31 E, NWPM Both the witten detail ed statenent of the

| ease sale and the oral statenent opening the sale inforned the bi dders
that the Secretary of the Interior reserved the right to reject any and
all bids, as well as the right to offer the | ease to the next qualified

bi dder if the successful bidder failed to obtain the | ease for any reason.
See 43 R 3535.3-3(f). 1/ Applicants and IMC bid for Parcel No. 2, wth
applicants ultimatel y submtting the high bid of $6 per acre.

By decision dated Gctober 22, 1992, BLMrejected appl i cants'
potassiumlease bid. In this decision BLMreferred to "detai |l ed econom c
mning information" presented in a report witten by George Vérnock,
applicants' consultant. The infornation was prepared before the bi ddi ng
process but not received by BLMuntil afterwards, BLMs Qtober 22 deci sion
stated. "M. VWdrnock stated why the applicants cannot economcal |y recover
the potash fromthe | eased area,” BLMs deci sion stated.

Hs report states that the only conpany which can mine the tenth
ore zone * * * isthe* * * (IM) [and] * * * states IMCis the
only operator in the Carl sbad potash O strict capabl e of
processing mxed | angbeinite and sylvite ore. The report al so
states that Wstern Ag Mneral s coul d concei vably nmine the | ease.
The | MC showed serious interest in the | ease by their bidding at
the | ease sal e.

(Qt. 22, 1992, Decision at 1). B.Mstated: "There are three ore zones
present in the | ease area; the second, the fourth, and the tenth. There is

1/ 43 (AR 3535.3-3(f) provides: "The authorized officer shall also
prepare and nake avail abl e a detailed statenent of sale containing: * * *
(f) Astatenent that the Secretary reserves the right to reject any and
all bids, and the right to offer the | ease to the next qualified bidder if
the successful bidder fails to obtain the | ease for any reason * * *."
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alsoindicated ore in the eighth zone. * * * \® concl ude the area can be
mned. Not mning this area for potash would result in undue waste of
potash.” Id. at 1-2.

BLMfound appl i cants' actions prior to the | ease sal e, including
filing applications for permts (APDs) to drill oil and gas wells wthin
the | ease boundari es and appeal i ng BLM deci sions that rejected sone of
these APD's, together wth the statenent that only | MC coul d successfully
mne the | ease area, indicated naj or | angbeinite deposits woul d not be
mned if the | ease were issued to applicants. "The statenent by M.
\rnock on behal f of applicants, prior to | ease i ssuance, that the | essee
does not intend to devel op the deposit exhibits bad faith," BLMstat ed.

43 (AR 3594. 1(a) provides that "[mining operations shall be conducted in a
nanner to yield the ultinate naxi numrecovery of the mneral deposits
* k" BLMnoted. "The Wrnock report indicates that only | MC and perhaps
Wstern Ag Mneral s are capabl e of mining the potash reserves,” BLMstat ed,
adding that, despite their interest in acquiring the | ease, applicants had
expressed no desire to mne, joint venture, or otherw se pronote potash
devel opnent. BLMrejected applicants' |ease bid, citing 43 /R 3535.6. 2/
BLMal so rej ected the bid under 43 CFR 3535. 3-3(f), supra note 1.

Appl i cants sought reconsideration of the Qctober 22, 1992, deci sion
and net wth BLMon Novenber 19, 1992, to explain the genesis of their
decision to bid on the | ease and to present evi dence docunenting the
evol ution of that decision. The supplenental materials included separate
reports by Leo Lammers and Gary L. Hutchinson, independent consultants
hired by applicants to eval uate the offered | eases, detailing the presal e
geol ogi ¢ and econom ¢ anal yses undertaken to ascertain the potential for
economc return fromlease acquisition. 3/ Applicants contended that these
docunents denonstrated that their bid was nade in good faith upon a well -
founded bel i ef that, based on data currently available, at least the fourth
ore zone subject to the offered | ease contained a potential |y economc
deposit of potash. In addition, applicants argued it was inproper for BLM
to consider the exploration and mining regulations in 43 GFR Part 3590 in
determining whet her they were qualified bidders. Applicants al so argued

2/ 43 OFR 3535. 6 provi des:

“(a) If the high bidis rejected for failure of the successful bidder
to sign the | ease formand pay the bal ance of the bonus bid, or otherw se
conply wth the regul ations of this subpart, the one-fifth bonus
acconpanyi nhg the bid shall be forfeited to the Lhited Sates.

"(b) If the | ease cannot be awarded for reasons determned by the
aut hori zed of ficer to be beyond the control of the successful bidder, the
aut hori zed of fi cer shaII reject the bid and the deposit submtted wth the
bid shall be returned.”

3 See, e.g., Exhs. 4, 7, 12, and 13, Yates Petrol eum Qorporation Review
of VWrk Done in Preparation for B ddi ng at the Aug. 20, 1992, BLM Pot assi um
Sal e, Eddy Gounty, New Mexico, submtted to BBMSate Drector Larry
Vodard on Nov. 19, 1992, by AJ. Losee, Esq., wth an acconpanyi ng Letter
of the sane date.
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that 43 PR 3535.3-3(f), supra note 1, does not give the Secretary
unfettered discretion toreject a bid. Applicants argued that the fact
that |MCwas the only operator in the Potash Dstrict currently capabl e of
processi ng mxed | angbei nite and syl vinite ore shoul d not precl ude i ssuance
of a lease to another bidder. Applicants objected to BLMs reliance on
Wrnock' s renarks nade in another context, for another purpose, as

nani festing applicants' bad faith. 4 Q1 Novenber 24, 1992, BLMw t hdrew
its Qctober 22, 1992, decision in order to retain jurisdiction over the
natter pending reviewof the material submtted by applicants.

In his January 5, 1993, decision the Deputy Sate Drector rejected
applicants' high bid for tract No. 2 again, concluding that the bid was
nade in bad faith and not in the best interest of recovery of the potassi um
resources and that the proposed plan outlined in the suppl enent al
nateri al's, which envisioned si mul taneous devel opnent of oil and gas and
pot ash resources, coul d pose an undue hardship on the potash industry.

BLM s deci si on was based on applicants' "presentation of two conflicting
mneral devel opnent scenarios, their attenpt to acquire the potash | ease to
devel op oil and gas, and their proposal for devel opnent in violation of the
[1986 Qder]," and again cited 43 CFR 3535.6 and 3535. 3-3(f), supra.

The Deputy Sate Drector anplified the grounds for his
decision. He noted that applicants' statenent of reasons (SOR in support
of their appeals of BLMs denials of nunerous APD s for wells |ocated
insecs. 11, 14, and 23 wthin the potash | ease area due to potash
considerations, filed after the conpetitive potassi umlease sal e, asserted
that the potash resources, at |east under sec. 23, were not economc or
mnabl e. Additionally, technical reports and cost anal yses prepared
by Vérnock for appeals of the APD denial s stated that applicants were
economical |y unabl e to mine the subject |lease and that only | MC coul d
profitably mne the potash reserves. n the other hand, applicants'
suppl enental materials submtted to BLMon Novenber 19, 1992, incl udi ng
naps and notes on cost anal yses, indicated that a potentially
economical |y significant deposit of |angbeinite existed wthin the | ease
boundary, including areas enbraced by the appealed APDs. This
information, chiefly authored by Hutchi nson, who utilized cutoff grades
consi derabl y hi gher than those used by the potash industry, supported
applicants' ability to construct and operate a mne based on fourth ore
zone reserves of approximately 1,700 acres extendi ng over parts of 7
sections. The Deputy Sate Orector found applicants' espousal of these
seemngl y i nconpati bl e positions, i.e., arguing that the potassi um deposit
was uneconom ¢ when seeki ng approval of APD s while contending that the
pot ash was econonic when pursui ng a potassi um| ease, were "evi dence of bad
faith in that neither conpany, being oil and gas conpani es by nature,
seriously intends to devel op the potassi umresources” and contradi cted the
general policy of the 1986 O der "insofar as a conpany attenpts to obtain a
pot assi um| ease for the purpose of devel oping oil and gas resources"”
(Decision at 3).

4/ See Letter dated Nov. 19, 1992, to BLMSate Orector Larry VWodard
fromGegory J. Nbert, Esq.
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As to the simul taneous devel opnent of potash and oil and gas
resour ces suggested by applicants' counsel in the |etter acconpanying
the suppl enental materials, the Deputy Sate Orector observed that no
si mul t aneous devel opnent of both resources had occurred since
promul gati on of the 1986 OQder. Not only woul d such devel opnent viol ate
that Order, but, he added, sinultaneous devel opnent woul d di sregard the
safety of the miners working underground si nce hydrocarbons could mgrate
froma producing well into the potash bearing fornati on and pose a hazard
to future mning operations. Furthernore, any significant hydrocarbon
rel ease woul d pronpt the Mne Safety and Health Administration (MsHY to
declare all or part of the potash basin as gassy, thus necessitating the
use of fire safe equi pnent, the extra expense of whi ch woul d pl ace an undue
econom ¢ hardshi p on affected potash operations or force those operations
to cl ose.

The Deputy Sate Drector found that Hitchinson's use of high grade
cutoffs as the basis for his economc anal ysis of |ease devel opnent
el imnated recovery of potash reserves in the 2nd and 10th ore zones,
observing that the 10th ore zone wthin secs. 11, 14, and 23 forned a
substantial area of the potassiumlease. S nce these 3 sections contai ned
the sites of 21 of the APD s that were deni ed and appeal ed, the Deputy
Sate Drector stated Hiutchinson's "high gradi ng® scenario "further
denonstrates bad faith by the applicant” (Decision at 4).

The Deputy Sate Drector al so faulted Hiut chinson's anal ysis for
focussing solely on the cost of initiating a new operation on the | ease
and ignoring the option of subleasing the 10th ore zone to an establ i shed
pot ash operation which had al ready incurred capital costs and coul d
profitably mne | oner grade ore, the possibility of mining | oner grade ores
once capital costs had been net, and other alternatives to enhance the
Utinate Maxi numRecovery (UMR of the deposit. "Therefore, the
appl i cants['] proposed devel opnent plan woul d not be in the best interest
of UMR (43 FR3594.1)." 1d. 5

Intheir SOR appellants argue that the applicabl e regul ati ons nandat e
that BLMaward a conpetitive | ease to the high bidder as | ong as that
bidder is qualified and the bid equals or exceeds the m ni numval ue pl aced
on the acreage by BLM They contend that they have indisputably satisfied
all the regulatory requirenents for a qualified bidder and have submtted

5/ Athough the record contains a copy of a Jan. 7, 1993, BLM deci sion
avarding the | ease to | MC as the second high bidder, the | ease issued to
IMC on Mar. 5, 1993, pursuant thereto, NVI90581, was cancel | ed by BLMon
Dec. 10, 1993, in accordance with an Gct. 28, 1993, stipul ated j udgnent
entered in US Dstrict Gurt. Pogo Producing G. & Yates Petrol eum Gor p.
v. BBM dv. No. 93-0213 JP (D NM Ct. 28, 1993). For our decision on
IMC s appeal of BLMs Dec. 10, 1993, decision, docketed as |BLA 94-244, see
| MC Fertilizer, Inc., 138 | BLA 160 (1997).
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all the necessary statenents and funds to entitle themto receive the
lease. BLMs rejection of their high | ease bid, they assert, stens from
the agency' s i nproper consideration of irrelevant criteria and unfounded
specul at i on.

Appel lants contend that their subjective notivation is irrel evant
since the conpetitive | easing regul ati ons neither require nor authorize
BLMto specul ate as to the inpetus for a bidder's decision to seek a | ease.

In any event, they deny that their bid was nade in bad faith, pointing to
the suppl enental nmaterials as definitive evidence that the decision to bid
grew out of exhaustive research and anal ysis | eading to the concl usi on t hat
acqui sition of the | ease had considerable profit potential. They aver that
BLMs reliance on an all eged i nconsi stency in appel lants' position is not
only inappropriate but al so factual ly inaccurate since BLMt ook Vérnock' s
statenents, which were nade for an entirely different purpose and covered
a nuch nore limted geographic area than Hitchinson's anal ysis, conpl etely
out of context. Appellants insist that, properly construed, Vérnock's
study, generated in connection wth APD denials and directed at assessing
the probability of interference of oil and gas devel opnent wth mning in
a single section, sec. 23, and Hitchinson's anal ysis, designed to eval uate
the potential for potash devel opnent over nore than 12 sections of |and,
including sec. 23, exhibit no inconsistency since the potentially economc
pot ash area reflected on Hiutchinson's map is well outside the area of
actual or proposed oil and gas devel opnent addressed by Vérnock.

Appel l ants presented the suppl enental naterials to BLM they explain, to
substanti ate the econonic anal ysi s undertaken before deciding to bid on the
lease. S nce those naterials reflected a |ikelihood of economc return

to appellants if they acquired the | ease, they assert that BLMs bad faith
determnation ignores the facts reveal ed by those naterial s and rests

sol el y on unfounded specul ati on and conj ect ure.

Appel lants dispute the Deputy Sate Drector's statenent that, as oil
and gas conpani es, they do not seriously intend to devel op the potassi um
resources, arguing that not only do the conpetitive |easing regul ati ons not
require a present ability to devel op, but al so that they have significant
geol ogi cal and engi neering staffs and mneral interests other than oil and
gas. In any event, appellants reiterate that the suppl enental naterials
sufficiently establish their intent to devel op the potassi umresour ces.
Appel l ants al so deny BLM's suggestion that, contrary to the 1986 Q der,
they seek to obtain a potassiumlease for the purpose of devel opi ng oil
and gas resources. Acquisition of a potassiumlease has no bearing on the
devel opnent of oil and gas resources, they naintain, since BLMretains the
authority to approve or disapprove any oil and gas APD for the | ease area.

Appel l ants contend that BLMs concerns about sinul taneous devel opnent
are simlarly msplaced because sinmul t aneous devel opnent does not
constitute a hazard to underground mners and, noreover, such
consi derati ons have no bearing on whet her appel lants qualified for | ease
i ssuance. Furthernore, appellants assert that simltaneous devel opnent
does not contradict the 1986 Qder since that OQder nandates the
establishnent of drilling islands wthin potash enclaves and aut hori zes
drilling in barren
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areas wWthin the enclaves. Thus, the Deputy Sate Drector's statenent
that awarding themthe | ease woul d not be in the best interest of the

pot assi umresources i s inproper, appellants submt, because not only do
the conpetitive | easing regul ations not authorize such an assessnent at
the bi d acceptance stage, but also his conclusion is directly contradicted
by the evidence in the record.

Appel l ants argue that none of the regulations cited by the Deputy
Sate Drector as grounds for rejecting their bid supports his decision.
They insist that 43 GFR 3535. 3-3(f), rather than authorizing the
Secretary to discrimnate agai nst a high bidder not historically in the
potash industry in favor of an existing potash producer which submts a
lower bid, restricts the Secretary's bid rejection discretion to only those
situations where the successful bidder fails for sone reason to obtain the
| ease or where a violation of the regul ations exists. Nor do 43 OFR 3535. 6
and 43 (FR 3590 sustain BLMs rejection, appellants assert, since 43 OFR
3535.6 sinply directs BLMto either retain or return the bonus bid after
bid rejection, depending on the reason for the rejection, and 43 CGFR 3590
concerns post -1 ease i ssuance expl orati on and mining operations, not |ease
issuance criteria. Inthis regard, appellants note that their suppl enental
naterials did not anount to a mneral devel opnent scenario or a mne or
expl oration plan since such strategi es can be devel oped only after |ease
i ssuance and subsequent exploration work and are not required at the | ease
bi ddi ng st age.

Appel l ants al so contend that Board precedent establishes that the only
appropriate grounds for bid rejection are the bidder's failure to conply
wth the regul ations or the i nadequacy of the bid and that any high bid
rejection nust be supported by a rational basis as reflected in the record.

Appel l ants submt that BLMs rejection of their high bid for reasons ot her
than those set forth in the regul ati ons and Board deci sions, coupled wth
BLMs efforts to ensure that | MC recei ved the | ease, have effectively
destroyed the conpetitive | easing process and undermned the belief that
the systemis fairly admnistered and that, therefore, BLMs arbitrary and
capricious bid rejection nust be reversed. 6/

Inits response 7/, BLMcharacterizes this case as the first in which
a party has attenpted to obtain a potash | ease while exhibiting conflicting

6/ Included as an attachnent to appellants’ SORis a letter from

Hut chi nson to themcommenting on the Deputy State Drector's rejection
decision, offering additional analysis and explication of the processes
leading to the decision to bid for the | ease, and el aborating on the
rationale for his belief that the potash resource subject to the lease is
potential ly economc but that further exploration work nust be perforned to
determne the actual commercial potential of the deposit before specific
mni ng devel opnent options, including subl easi ng, can be eval uat ed.

7/ BLMs response consists of a cover letter fromthe Solicitor's Gfice
incorporating two attached nenoranda, one witten by BLMgeol ogi st Janes A
Qsen, respondi ng page by page to appel lants’ SOR and the ot her aut hored
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interests apparently outwei ghing the devel opnent of the potash resources
on the lease. BLMacknow edges that appellants are qualified bi dders under
the conpetitive | easing procedures but nmaintains that its rejection of
their high bid falls wthinits discretion under 43 /R 3535.3-3(f) to
reject any and all bids, relying on the absence of published restrictions
limting that right as support for its viewthat rejections for apparent
bad faith are permssible. The crux of BLMs opposition to awarding the

| ease to appel lants is appel lants' status as oil and gas conpani es t hat
have appeal ed BLMdenials of APDs for oil and gas wells in the potash area
and BLMs belief that appellants, therefore, appear to have a strong notive
not to devel op the potash resources in sections where they have potenti al
oil and gas reserves. BLMclains that appellants' actions to date have
consi stently supported such a notive and undercut appel | ants' insistence
that their bid was nade in good faith. Véarnock's and Hutchi nson' s studi es
--which, BLMnai ntai ns, cover the sane area but present conflicting results
since sone of the minabl e reserves del i neated by Hitchi nson, whose st udy
BLM consi ders reasonabl e, include |and affected by the APD s--further

under mine appel | ants' assertions of good faith. 8 The uncertainty

i ntroduced by appel | ants, BLMexpl ains, precludes it fromagreei ng wth
appel lants' clai mthat aver di ng themthe | ease woul d be i n the best
interest of recovery of potash reserves.

BLM expands on its safety and undue hardshi p concerns, specul ating
that hydrocarbon production coul d rel ease net hane gas into otherw se
mnabl e ore zones, creating gassy mne conditions which woul d
necessitate the use of expensive permssibl e equi pnent and possi bl y nake
mning unprofitable. BLMal so disputes appel lants' contention that issuing
the | ease to themwoul d not affect oil and gas devel opnent in the potash
area since BLMnust still approve APD's, noting that if appell ants obtai ned
the | ease, they woul d be abl e to desi gnate protected potash reserves and
mght sel ect reserves which would not interfere wth their proposed
drilling. Athough BLMadmts that it could refuse to accept such a
desi gnation, appellants could contest the rejection, adding to BLMs
financial burden. BLMalso clarifies its definition of sinmultaneous
devel opnent as includi ng active devel opnent of both resources in cl oser
proximty than authorized by BLMand suggests that the safest way to
extract both mnerals appears to be to mne the potash first and then
extract the hydrocarbons after second mning subsi dence has ceased.

| MG which was granted intervenor status by Board order dated My 14,
1993, argues that BLMs deci sion nust be uphel d because, if appellants are
avwarded the | ease, potassiumresources wll be wasted by increased oil well

fn. 7 (continued)

by BLMmning engi neer Gaig C Ganston, addressing each point raised in
Hitchinson's letter. The synopsis of BLMs argunents presented in the text
is based on O sen's nenorandum

8/ BLMagrees that appellants were not required to present mneral

devel opnent scenarios and that econonic anal yses done before nmining are
subj ect to consi derabl e change, but insists that once the reports becane
part of the record, the agency was obligated to consi der them
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drilling activity. |M asserts that the BLMdeci si on naxi mzes the total
recovery of both potash and oil and gas and that BLMproperly exercised its
regulatory right to reject any and all bids by refusing to accept

appel lants' high bid, since that action conports wth BLMs duty to

naxi mze resource val ues for the public rather than sinply | ease natural
resources to the highest bidder. |M stresses safety concerns, noting that
while oil and gas can be recovered after mining has been conpl eted, mning
near abandoned oil and gas wells nay never occur due to the safety hazard
presented by the possibility of encountering nethane gas. Appellants'
notives are rel evant, | MC contends, because BLMnay not |ease resources to
t hose who woul d wantonly and reckl essly waste them Wil e concedi ng t hat
appel l ants coul d recei ve an economic return frompotash mning, |M
suggests that appellants' real profit potential derives fromthe additional
revenue that could be generated if additional wells were drilled and sone
of the potash wasted. In short, IMC naintains that since appellants'

busi ness directly conflicts wth the devel opnent of potassiumand in fact
wastes that resource, BLMproperly rejected their bid.

Appel lants filed a reply addressi ng the new i ssues rai sed by BLMs
and IMC s responses. 9/ They assert that neither BLMnor | MC enuner at es
any | egal support for rejecting appellants' high bid other than 43 R
3535.3-3(f). Appellants dispute BLMs interpretation of that regul ation
as affording it unbrid ed discretionto reject the high bid of an otherw se
qgual i fied bidder, averring that such a novel construction finds no support
inprior Board decisions. They reiterate that apparent bad faith is not a
proper standard for determining a conpetitive | essee' s qualifications and
that, even if it were a proper inquiry, neither BLMnor | MC has presented
any evi dence establishing that appellants bid on the | ease in bad faith.

Not only has BLMfailed to neet its burden of show ng bad faith, but

appel lants contend that they have anply denonstrated that their bid was
nade in conpl ete good faith. 10/ Appellants deny that potash wll be
wasted if they are awarded the | ease, arguing that the evidence in the
record confirns their expressed desire to acquire the | ease, expend
substantial suns of noney to drill core holes and determne the quantity
and quality of the potassiummneralization on the | ease, and then budget,
pl an, and commence mini ng operations designed to real i ze an economc return
on their investnent shoul d the potash mineralization prove val uable. BLMs
acknow edgenent that they satisfied all the regulatory criteria to qualify
as an acceptabl e bi dder, appel |l ants submt, nandates that they be awarded

t he potash | ease.

9/ W hereby grant appellants' request to accept their reply brief and
deny BLMs notion to strike that docunent. V¢ also grant BLMs request
that we consider its suppl enental agency response.

10/ Appellants al so object to BLMs failure to apply the apparent bad
faith standard to IM; which, they claim has admtted that | ease acreage
wll not be mned for at |east 35 years and apparently seeks the | ease to
[imt conpetition by taking potential reserves off the narket.
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Appel I ants di scount Q sen' s nenor andumwhi ch, they assert, not only
ignores the legal issues determnative of their appeal, but al so rests on
conjecture and suspicion insufficient to justify BLMs rejection deci sion.

Soecifically, they identify several msleading matters raised in the

nenor andumi ncl uding currently irrel evant safety concerns, prenature

appr ehensi ons over hypot hetical scenarios of mine devel opnent, and

groundl ess doubts about the capabilities of appellants' staff wth regard
to potash mning. Appellants aver that, Qsen' s suppositions to the
contrary notw thstandi ng, they have a strong notive to devel op the potash
resources and to di scover neans to safely extract potash in areas currently
or previously subject to oil and gas devel opnent, adding that their only

i npetus for obtai ning the potash | ease, as well as for securing their oil
and gas | eases (which cover only a mninal anount of the acreage apparently
cont ai ni ng econom c potash resources), flows fromtheir desire to naxi mze
thei r economc return through production of both potash and oil and gas.
BLM s anxi eti es over simltaneous devel opnent are unfounded, appel |l ants

i nsist, because neither oil and gas nor potash production operations can
occur wWthout prior BLMapproval . 11/

Appel lants criticize IMCs response as focussing on safety concerns
and ot her issues not gernmane to the bidder qualification issues. They
reject IMCs concern that unfettered oil and gas drilling woul d take pl ace
shoul d appel | ants control both the potash | ease and oil and gas | eases,
asserting that BLMdoes not divest itself of its authority to approve oil
and gas wel I's sinply because the oil and gas operator and the potash | essee
are one and the sane and woul d undoubt edly continue to di sapprove oil and
gas drilling where such drilling woul d cause an undue waste of potash.
Appel lants reiterate that, since the conpetitive | easing regul ations fail
to nention the notive of an otherw se qualified bidder, inquiry into that
i ssue has no rel evance to | ease i ssuance and repeat that, in any event,

t he evi dence does not support IMC s inference that appellants intend to
wantonly or reckl essly waste the potash resource. Appel | ants acknow edge
that, currently, only IMC and Véstern Ag mine and ml| |angbeinite and that
only IMC presently mnes and mlls mxed potash containi ng | angbei nite and
sylvite, but insist that another conpany, given the resource base, coul d
begin mning operations and apply technol ogy readily avail abl e to process
those ores, adding that they have such resources and are prepared to use
themto tinely evaluate and, if warranted, devel op the potash | ease.

Wii | e not denying that they seek an economic return fromtheir oil and

gas | eases, appellants contend that, as conceded by | M they al so have
the potential for an economic return fromthe potash resources, and that
this fact alone validates the propriety of their lease bid. In any event,
appel lants recogni ze that if they hold both oil and gas and pot assi um

11/ Appellants al so dismss Qanston' s nenorandum respondi ng to
Hitchinson's letter as inmaterial since it does not address any of the
| egal issues pending before the Board and contai ns nunerous m sl eadi ng
and unsupported statenents.
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| eases, they will owe a duty to the Lhited Sates to devel op both resources
and naxi mze production of each wthout unduly wasting the other. 12/

In BLMs suppl enental agency response, the Solicitor's Gfice argues
that BLMs bad faith determnati on does not rest on the agency's
subj ective belief that appel | ants have a strong notive not to devel op the
pot ash resources but derives, instead, fromobjective infornation obtained
fromappel | ants thensel ves i n advance of the bidding process indicating
that appellants believe that the potash in question is not worth devel opi ng
and shoul d be forfeited in favor of oil and gas devel opnent. The
Solicitor's Gfice admts that BLMdoes not have the discretion to reject a
high | ease bid where BLMnerel y suspects, based on the agency' s know edge
of the applicant's business and narket conditions, that an applicant m ght
not be able to devel op mneral s and concedes that a bidder's status as
an oil and gas conpany rather than a potash conpany is irrel evant since
anyone, regardl ess of prior experience in the potash industry, nay
successfully bid on and hold a potash | ease as long as they are ot herw se
qualified. The Solicitor's Gfice distinguishes the present situation,
however, on the ground that here BLMs determinati on that appel | ants cannot
devel op the potash originates fromappel |l ants' own statenents.

The Solicitor's Gfice argues that when, prior to | ease issuance,
BLMrecei ves credible infornation evidencing an intent not to devel op
the mnerals, the agency nust exercise its discretionto reject the bid
since such an intent is tantamount to a fraud on the Gvernnent. BLMs
fiduciary responsibility to ensure wse and efficient devel opnent of
mneral resources, as reflected in the potash | ease devel opnent regul ati ons
of 43 R 3594.1 calling for the maxi numrecovery of mineral deposits,
nandat es that the agency have the authority to reject a |l ease bid under
such circunstances if the provisions of 43 GR 3535. 3-3(f) are to have
any neaning at all. The Solicitor's dfice suggests that appel | ants'
bel ated claimthat they have every intention of devel opi ng the potash
if their tests showthat they can nake a profit centers on the word "if,"
specul ating that appellants will sinply run a few perfunctory tests and
then declare that they are unable to justify devel opnent of the potash,
thereby continuing to hold the potash resources indefinitely by conplying
wth the nost mninal of regulatory requirenents.

BEven assuming that appellants truly want and have the ability to mne
the potash resources, the Solicitor's Gfice forecasts nunerous probl ens
arising fromappel lants' acquisition of the potash |ease. Specifically,
the Solicitor's Gfice postul ates that controlling the proxi mty of potash
mning to oil and gas operations would be difficult since, although BLMcan
control how close an oil and gas well can be drilled to a nmine operation,

12/ The other issues raised in appellants' reply concerning the propriety
of BLMs issuance of the potash | ease to | MC during the pendency of this
appeal have been resolved by US D strict Gourt proceedings and wll not
be addressed here. See note 5, supra.
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it has no such power over how near a mining operation can encroach upon

an oil and gas well. Because appellants, as oil and gas conpani es, have
argued strenuously, over the vociferous opposition of the potash industry,
that APD s shoul d be approved at |ocations closer than a quarter mle from
pot ash mnes and that any danger to such mines is illusory, the Solicitor's
Gfice fears that appel lants' control of both the potash and oil and gas
coupled wth BLMs lack of a regulatory systemfor liniting where mning
activity occurs could create a potential |y dangerous situation shoul d

appel lants opt to mine too close to an oil and gas well. |f appellants'
mnes becone gassy, the Solicitor's fice predicts that MBHA woul d decl are
the entire basin gassy, resulting in the col |l apse of the potash industry.

[1] The Secretary's authority to | ease | ands known to contain
val uabl e deposits of potassi umderives from30 US C § 283 (1994), which
provi des that such | ands not ot herw se covered by prospecting permts or
| eases "shall be held subject to | ease by the Secretary of the Interior
t hrough adverti senent, conpetitive bidding, or such other nethods as he
nay by general regul ations adopt, and in such areas as he shall fix." The
regul ati ons prorml gated pursuant to this statutory provision require such
| ands to be "l eased only through conpetitive sale to the qualified bidder
who of fers the highest acceptable bonus bid." 43 GR 3535.1(a).
Additional regul atory provisions describe the procedures to be followed in
of fering a potassi uml| ease for conpetitive sal e and, as noted above,
specify that the detailed statenent of the sal e nust include "[a]
statenent that the Secretary reserves the right to reject any and all bids,
and the right to offer the lease to the next qualified bidder if the
successful bidder fails to obtain the | ease for any reason.” 43 R
3535. 3- 3(f).

Appel l ants do not dispute that the Secretary has the discretionary
authority to reject a high bid, and Board precedent, al beit in other
conpetitive | easing contexts, anply establishes the Secretary's discretion
not to lease. See, e.g., GeoResources, Inc., 99 IBLA 369, 371 (1987) (oil
and gas lease); Gant S Lyddon, 98 IBLA 321 322 (1987) (geot her nal
I esour ces Iease) Suzanne Wl sh, 98 I BLA 213, 214 (1987) (oil and gas
| ease); Getty al M., 27 IBLA 269, 272-73 (V\here the Board concl uded t hat
the language of 30 US C § 1003 (1994), directing that known geot her nal
resources be | eased to the highest qualified bidder by conpetitive bidding,
was so simlar to 30 US C 8§ 226(b) and (c) (1982), the oil and gas
conpetitive |leasing statutory provisions, as to require anal ogous
construction of the two provisions). V¢ find the statutory and regul at ory
| anguage governi ng conpetitive potassi umlease sal es sufficiently
conparabl e to the provisions controlling geothernal resources and oil and
gas conpetitive leasing to render precedent concerning bid rejection
di scretion established under those | easing prograns applicable to
conpetitive potassiumleasing procedures. Gonpare, e.g., 30 US C § 283
(1994) and 43 GFR Subpart 3535.3-3(f) wth 30 US C § 226(b) (1982) and
43 CFR 3120.5 (1987) and with 30 US C § 1003 (1994) and 43 CFR 3220.5.

A though appel lants would limt the Secretary's rejection discretion
to only those situations where sone failure on the part of the high
bi dder prevents that bidder fromreceiving the | ease or where the | ease bid
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is inadequate, we find the Secretary's authority is not so circunscri bed.
As delineated in 43 GR 3535. 3-3(f), the Secretary retains two distinct
rights: the right toreect any and all bids and the right to offer the

| ease to the next qualified bidder if the successful bidder fails to obtain
the |l ease for any reason. Appellants' argunent ignores the first of these
rights. Snce the regulations clearly reserve the right to reject any and
all bids, the Secretary has no obligation to accept any bid. GeoResour ces,
Inc., supra; Suzanne Vel sh, 91 IBLA 119, 122 (1986). The Secretary's
rejection authority extends to situations where bi d accept ance woul d
conflict wth the public interest. See Goquina QI Gorp., 29 | BLA 310, 312
(1977); Getty QI ., 27 IBLAat 273. Such discretion is not totally
unfettered, however, since the record nust disclose a rational basis for
the rejection and nust be sufficient to establish that the deci sion was not
arbitrary, capricious, or in error. GeoResources, Inc., supra, and cases
cited, Getty Ol ., supra.

Thus, the key issue before us is whether the record reveal s reasonabl e
grounds for BLMs conclusion that appel |l ants' high bid was nade i n bad
faith and not in the best interest of recovery of the potassi umresources
and therefore should be rejected. Ve find the record insufficient to
support BLMs rationale for rejecting appel lants' high bid and reverse the
Deputy Sate Drector's deci sion.

The n@j or under pi nnings of BLMs bad faith determnation consist of
t he percei ved i nconsi stenci es between the Vérnock and Hut chi nson
eval uations of the economc potential of the potash ore zones wthin the
| ease area and appel | ants' nunerous appeal s of BLMdenials of APDs for oil
and gas wells within the designated Potash Area. Ve have careful |y
exam ned the suppl enental naterial s provided by appel | ants docunenting the
genesis of their decision to bid. A though we find indications that
appel l ants had nore than one objective in bidding on the | ease, we are not
per suaded they were proceeding in bad faith or wth inproper ulterior
notives in offering their bid. Yates' consultant, Gary Huitchi nson, for
exanpl e, advi sed:

| encourage you to continue to pursue approval to bid on the
Pot ash Leases August 20.

The root of Yates['] problemgetting approvals for drilling
wthin the potash area is the BLMs out dated economic dat a,
disinterest in coomerciality of potash, and nandate to protect
potash mnes. The economical ly troubl ed potash industry is, of
course, prodding BLMto "do its job".

The outlines of known potash deposits that | showed you
yesterday are nuch snall er than the BLMw || show using their
very low cut-off grades. However, if a reasonabl e mneral
expl oration conpany has the | eases and drills sone core hol es for
tonnage and grade infornation[,] then perforns feasibility
studies using real world data, the BLMpersonnel w || be di sarned
wth facts and science[,] thereby aiding Yates['] ability to
obtain drilling approval s wthin the | ease area.
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There nust be an anount of investnent that nakes bi ddi ng on
pot ash cost effective relative to legal action[,] which at best
Wil only cover up but not fix the drilling approval probl em

(Menorandumfrom Gary Hiut chinson to Randy Patterson dated Aug. 12, 1992,
Exh. 13, supra note 3).

As indicated by the first paragraph of this nenorandum not everyone
inthe Yates Qorportion was initially inclined to "get into potash." See
Hitchinson's diary for Aug. 12, 1992, Exh. 14. Hitchinson's Novenber 1,
1992, summary of his activities for Yates, exhibit 7, recounts his efforts
to persuade Yates' nanagenent that it woul d be advant ageous to bid.
Goncerning his August 10, 1992, eval uation of potash zone 4 in Parcel 2
wth Leo Lammers based on interpretation of oil well |ogs, Hitchi nson
W ot e:

The 4th zone was simlarly eval uated and determined to be
predomnately Langbei nite. The core hol e grades are on average
qui te good but sone suffer dramatically when diluted for mni num
mni ng thi cknesses. Hve of the core hol e val ues are of mneabl e
grade when conpared to an estinate of actual Langbeinite mning
costs experienced in the area. Al but two of the core hol es
show margi nal | y economc val ues. This zone shows a surprisingly
high potential for comerciality. Leo and | agreed that it was
worthy of additional exploration funding froma mneral s
expl oration conpany standpoint in anticipation of identifying an
ore body.

* * * * * * *

A tonnage estinate of the 4th zone was cal cul ated and
shows the potential for a 20 year mine at a mllion tons m ned
per year. That anount shoul d be sufficient quantity to put in
asnall mne if the tonnage and grade hold up wth nore
exploration. * * * [We determned that a $200, 000 to $250, 000
acquisition, exploration, and initial feasibility study budget
woul d be wthin reason for a mneral expl orati on conpany pl anni ng
on subl easing to a mni ng conpany when a proven reserve had been
established[,] thereby recovering the initia cost.

Upon concl uding that the 4th zone has consi derabl e potenti al
for investnent, Leo and | described our procedure and economc
anal ysis to Nel son Mincy who agreed that a recomendati on shoul d
be nade to Yates nanagenent .

(Exh. 7 at 2).

In an August 11 presentation to Yates' potash project attorney,
Hut chi nson reports that the attorney thought Yates was legally qualified
tobidand "did not feel it would harmour plan to pursue drilling rights
through the regul atory processes in the state.” 1d. Because the
presentation to Randy Patterson, Yates' corporate secretary and | and
departnent head, was short, Huitchinson wote himthe August 12 nenor andum
set forth
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above. Hiutchinson wote that he "was delighted to hear that Yates
Managenent had approved the bi d* when he returned hone | ater that day.
"I"'mconfident that | can effect a positive outcone fromthe property for
both oil production and potash production if the | eases are eventual |y
awarded to Yates and Pogo," he concluded. 1d. at 3.

Appel lants were quite candid about their notives in their request
that the Sate Orector reconsider BLMs initial Qtober 22, 1992, decision
rejecting their bid:

Frustrated by the regul ations that unilaterally all oned potash
mni ng conpani es and BLMrepresentatives to abitrarily wthdraw
oil and gas exploration areas fromuse by the oil and gas | essees
as well as the requirenents that hold all potash expl oration and
mning information confidential, Yates and others enbarked on a
programto devel op potash mning i nformation frompublic sources.
The know edge devel oped fromthis programwoul d al | ow Yates to
nake an i ndependent determination as to whether oil and gas

expl oration coul d be safely and economcal |y conducted in the
sane area as potash mni ng.

(Yates Petrol eum Gorporation Review of Vork Done in Preparation for B dding
at the Aug. 20, 1992, BLM Potassium Sal e, Eddy Gounty, New Mexi co, supra
note 3, Exh. 1 at 1).

Wiet her or not BLMagrees wth all the paraneters utilized by Lammers
and Hut chinson in eval uating the economc potential of the ore zones
subject to the | ease (and we note that BLMhas acknow edged t he
reasonabl eness of Huit chi nson's anal ysis), those eval uations reveal that
appel l ants undertook a serious examnation of the possible commerciality of
the deposits and concluded that the potential for an economic return from
mning the potash ore warranted submtting a bid for tract No. 2. That
appel lants state that additional core hole drilling and other exploration
work nust be perforned before a definitive determnation of the projected
profitability of the deposit can be nmade and a detailed mning plan
devel oped does not undermne the good faith of their decision to bid.

Vrnock' s March 18, 1992, report, prepared to assess the probability
of interference of oil and gas devel opnent with potash mining in various
portions of the designated Potash Area, relied on the 1984 Potash Map
accepted by BLMand concl uded that the potash reserves in the area woul d
not be mned withinthe next 20 to 30 years, if ever, because present
economics did not justify the risk of capital for the narginal returns
resulting frommning the potash reserves in the studied area. Appellants
explain that the potentially economc potash area defined by Hutchi nson
extends wel | beyond the area of oil and gas devel opnent anal yzed by Vérnock
since only a portion of appellants' oil and gas | eases slightly overl aps
the potash |l ease area. Hitchinson's letter attached to appellants’ SR
al so points out the congruity between his and Vérnock's results.

In our view BLMs concl usi on, based on the i nconsi st enci es bet ween
t he Vérnock and Hut chi nson submissions, that appellants submtted their bid
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inbad faith is unwarranted. V& do not agree that the reports denonstrate
appel | ant s espouse contradi ctory positions on the economic viability of the
pot ash deposit dependi ng on whet her they seek APD approval or potash | ease
acquisition. Even if the studies did conflict, neither the fact that a
|ater, nore conprehensive eval uation specifically designed to eval uate the
economc potential of potash | ease procurenent reached a sonewhat different
result than an earlier study prepared for a different purpose nor

appel lants' continued reliance on the earlier Vérnock study as support for
the issues it was commssi oned to address, denmonstrates bad faith. Rather,
the two anal yses conformto appel | ants' acknow edged goal of pursuing the
profitabl e devel opnent of both oil and gas and pot ash.

Careful perusal of BLMs decision and its subm ssions on appeal
reveals that the aninmating factor behind BLMs bad faith determnation
is appellants' status as oil and gas operators diligently pursuing the
devel opnent of oil and gas | eases |ocated in portions of the designated
Potash Avea. BLMexpressly states in the Qsen nenorandumthat appel | ants'
actions on the APDs in the potash | ease area formthe najor issue in this
case. BlLMapparently considers an interest in oil and gas devel opnent in
the area to autonatically translate into a conpl ete disregard for the
pot ash resources | ocated there. Appellants acknow edge that they seek to
optimze oil and gas devel opnent on their oil and gas | eases, but they al so
profess the desire to naxi mze the recovery of potash resources fromthe
| ease should it be anarded to them Wiile BLMfinds the concurrent
devel opnent of oil and gas inconpatible wth safe potash recovery,
appel l ants di sagree and activel y pursue si mltaneous devel opnent of those
resources. Resolution of that disagreenent, however, is not necessary in
order to settle the issues raised in the present appeal since we find that
appel l ants' expressed desire to produce both oil and gas and pot ash does
not suffice to establish that appellants’ bid was nade in bad faith. BLMs
specul ation that appel |l ants seek the potash | ease in order to devel op oil
and gas resources not only lacks factual underpinnings, but al so ignores
the fact that a potassiumlease grants the | essee the right to produce
pot ash and associ ated minerals, not oil and gas.

Ve further reject the claimthat awarding the potash | ease to
appel lants would not be in the best interest of recovery of the
pot assi umresour ces because it would result in the undue waste of potash
and coul d pose an econom ¢ hardship on the potash industry. The fact that
Hut chi nson’ s anal ysi s identifies as uneconomc sone potash ore zones BLM
consi ders commerci al does not nean that those zones wll be wasted shoul d
appel lants be awarded the lease. As mining progresses and initial costs
are recouped, appellants wll be in a better position to determne the
economc viability of mning those zones. Furthernore, contrary to BLMs
deci sion, the supplenental nmaterial s reveal that appell ants recogni ze
that subl easing the mning of the | ease to an established potash mning
conpany might be a workabl e alternative to naxi mze recovery of the
pot ash, al though they woul d defer any such decision until after conpletion
of additional exploration work. See Supplenental Materials, Exh. 7 at 2.

Both BLMs and IMC s remai ning argunents rely on specul ati on and
assune that BLMw Il fail to fulfill its responsibilities to carefully
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scrutinize mning plans of operations submtted pursuant to 43 G/R 3592. 1
before granting the approval necessary to allowmning to occur. Vé
believe BLMs authority to approve or di sapprove APD s and proposed pot ash
mning plans wll be adequate to regulate the parties' activities in the
area. 13/

S nce the record does not provide a rational basis for the Deputy
Sate Drector's rejection of appellants' high bid for the potassi uml ease,
we reverse his decision and renand the matter to BLMfor potassi uml ease
issuance, all else being regular. 14/ GeoResources, Inc., 99 IBLA at 371.

13/ Ve note that sone of the issues surrounding the feasibility of

simul taneous oil and gas and potash devel opnent and t he possi bl e saf ety
hazards to underground miners wll be addressed in the hearing ordered in
Yates Petrol eum Gorp., supra, 131 |BLA at 235- 36.

h Jan. 29, 1997, counsel for IMCin the hearing ordered in Yates
Petroleum ., supra, filed a notion on behal f of | MC suggesting we al |l ow
further briefing inthis case in order to allowthe parties to provide
information devel oped at that hearing rel evant to the issues in this case.

IMC states that there is a "wealth of additional information devel oped in
the related cases that in our view overwhel mingly confirns that BLMwas
entirely justified in rejecting Appellants' bid on the | ease invol ved in
this case" (Intervenor's Mtion to Schedul e Suppl enental Briefs at 2). IM
believes "that it is very inportant that the Board be fully inforned of the
potential consequences of its actionin this case for the inpl enentation of
Secretarial policy." Id. at 13.

V¢ have consi dered the exanples IMC provides inits notion as well as
the exhibits contai ning docunents and testinony fromthe hearing. |IM
points out that Administrative Law Judge Patricia MDonal d, in the hearing
bef ore her, has deni ed appel | ants' notion for summary judgnent granting
appel lants' APDs in the area of the |l ease involved in this case and "w ||
defer decision on the Martha wells until the | BLA has deci ded the pendi ng
cases." 1d., Bxh. 2, Denial of Mtion for Partial Summary Judgnent, Yates
PetroleumGorp. v. BLM IBLA 92-612, May 3, 1996, at 2. V& find the
information | MC has provi ded consistent wth the evidence in the record of
this case, although we do not draw the sane conclusion fromit as | MC does.

V¢ were not aware of Judge McDonal d's May 3, 1996, order and do not w sh
to delay a decision in this case any further. Qur decisionis also
consi stent wth Judge MDonal d's jurisdiction. Ve deny IMCs notion to
schedul e suppl enental bri ef s.

14/ Ve find the additional relief sought by appellants in this
proceedi ng beyond the scope of the Board' s authority and deny those
requests.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis reversed and the case is remanded to BLMfor further action
consistent wth this decision.

WIlT A lrwn
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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